United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






District of Columbia 


JANUARY TERM. 1937 


FRANK F. NESBIT AND AMERICAN SECURITY 
AND TRUST COMPANY, EXECUTORS OF THE 
ESTATE OF CLARENCE W. DEKNIGHT, DE¬ 
CEASED, APPELLANTS, 


FREDERICK SNARE CORPORATION 


appeal from the district court of the united states for -; 

W.' * * * ’"*** . ' ' 

THE DISTRICT OF COLUMBIA. 1 - . « 







I 

I 


i 

i 

i 

I 

i 

! 

I 

i 

! 

I 

i 

United States Court of Appeals for the 

District of Columbia 

i 

JANUARY TERM, 1937. 

i 

No. 6933 


FRANK F. NESBIT AND AMERICAN SECURITY 
AND TRUST COMPANY, EXECUTORS OF THE 
ESTATE OF CLARENCE W. DEKNIGHT, DE¬ 
CEASED, APPELLANTS, 

i 

i 

I 

vs. 

FREDERICK SNARE CORPORATION^ APPELLEE. 

I 

- 

j 

| 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. j 


INDEX. 

Original Print 


Caption.I. a 1 

Declaration. j . 1 1 

Bill of particulars, Affidavit of merit .j. 5 4 

Plea.!. 8 7 

Affidavit of defense . j . 11 9 

Agreement. i . 13 11 

Letter. j, . 16 13 

Replication. ..... 17 14 

Demurrer.|. 18 15 

Copy of act approved May 26, 1936 . I.... 19 16 

Suggestion of death of plaintiff, order of Cox, Justice ... L.... 20 16 

Order for judgment, judgment, exception noted and allowed, 
appeal noted by plaintiffs and undertaking to act as cost;bond 
fixed, &c.L_ 21 17 


Peess or Bybon S. Adams, Washington. D. id 


i 














ii INDEX CONTINUED. 

Original Print 

Memorandum: Undertaking ($100.00) on appeal of plaintiff 

approved and filed . 22 18 

Stipulation.*. 22 18 

Assignment of errors. 23 19 

Designation of record . 23 19 

Clerk's certificate . 25 20 












United States Court of Appeals for the 
District of Columbia 

_ i 

a. District Court of the United States, for the District 

of Columbia 

! 

At Law No. 88056 
Clarence W. DeKnight, Plaintiff , 

vs. 

Frederick Snare Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in tbe above-entitled 
cause, to wit:— 

| 

1 Declaration 

Filed September 26,1936 

In the District Court of the United States for the District 

of Columbia 

i 

At Law No. 88056 j 
Clarence W. DeKnight, Plaintiff , 


vs. 

Frederick Snare Corporation, Defendant . 

Clarence W. DeKnight, the plaintiff, by his attorneys, 
Roger O’Donnell and Lambert O’Donnell sues the Fred¬ 
erick Snare Corporation, a body corporate organized and 
existing under the laws of the State of Netor York and hav¬ 
ing an office and designated representative in the District 
of Columbia, and doing business in said District, for that, 
Whereas, heretofore, to wit, on the 22nd day of June, 
1932 the plaintiff and defendant entered ini;o a certain writ- 
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ing obligatory, which said writing obligatory is shown to 
the Court now here, sealed with the seal of the defendant, 
under and by virtue of which the plaintiff, as attornay and 
counselor at law, was to continue to prosecute in the courts 
of the United States and elsewhere a claim looking to the 
recovery by the defendant of certain amounts alleged to be 
due and payable to it under a contract theretofore made be¬ 
tween the United States of America and the Snare and Tri- 
est Company, whereof the defendant herein is the successor, 
said contract being known as Navy Department contract 
No. 3672, bearing date November 13,1918; and, 

Whereas, the plaintiff herein has completed and carried 
i out in every respect the covenants and agreements 
2 made by him in the aforesaid writing obligatory, un¬ 
der and by virtue of the provisions of which the 
plaintiff was to receive from the defendant an amount equal 
to fifty percentum of any or all amounts ultimately recov¬ 
ered by the defendant for and on account of said claim; and, 
Whereas, the defendant heretofore, to wit, on the 22nd 
day of July, 1936, received from the United States of 
America, in full settlement of said claim, the sum of Eighty- 
three thousand, nine hundred and seventy-eight Dollars and 
five Cents ($S3,978.05), 

Yet the defendant, notwithstanding the premises afore¬ 
said, has paid to the plaintiff, and the plaintiff has re¬ 
ceived, only the sum of Eight thousand three hundred and 
ninety-seven Dollars and eighty Cents ($8,397.80), and to 
pay the remainder of Thirty-three thousand five hundred 
and ninetv-one dollars and twenty-two cents the defendant 
has wholly refused and still refuses. 

Wherefore, the plaintiff brings suit and claims Thirty- 
three thousand five hundred and ninety-one Dollars and 
twenty-two Cents ($33,591.22), without interest or costs. 


Second Count 

The plaintiff further sues the defendant for other money 
for that, 

Whereas, heretofore, to wit, on the 10th day of May, 1933, 
the defendant, by its President, A. W. Buttenheim proposed 
in writing to the plaintiff that the plaintiff should further 
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represent the defendant as attorney and counselor at law in 
connection with an effort to recover through the Congress 
of the United States such sum or sums as might be 
3 obtainable to relieve the defendant by the payment of 
certain amounts alleged to be payable to it under a 
contract theretofore made between the United States of 
America and the Snare and Triest Company, whereof the 
defendant herein is the successor, said; contract being 
known as Navy Department contract No. 3672, bearing date 
November 13, 1918; whereupon the defendant therein con¬ 
tracted to pay to the plaintiff, in consideration of services 
and expenses, in accordance with the term^ and provisions 
of a certain agreement between the parties under date of 
June 22, 1932, namely an amount equal to-fifty percentum 
of the amount ultimately recovered or realized by the de¬ 
fendant, as a result of such efforts and .services by the 
plaintiff; and that, thereafter, to wit, on the 15th day of 
May, 1933, the plaintiff accepted the said proposal of the de¬ 
fendant ; 

Yet, the plaintiff avers that, notwithstanding the prem¬ 
ises and the agreement aforesaid, and although the defen¬ 
dant heretofore, to wit, on the 22nd day of; July, 1936, did 
receive from the United States of America, in settlement 
of the aforesaid claim, the sum of Eighty-three Thousand, 
Nine Hundred and Seventy-eight Dollars and Five Cents 
($83,978.05), the defendant has not paid fo the plaintiff, 
nor has the plaintiff received, the sum of Thirty-three 
Thousand, Five Hundred and Ninety-one Dollars and 
Twenty-two Cents ($33,591.22), balance dhe the plaintiff 
under the agreement or agreements aforesaid; but to do so 
the defendant has wholly refused and still refuses. 

Wherefore, the plaintiff brings suit and! claims Thirty- 
three Thousand, Five Hundred and Ninety-pne Dollars and 
Twenty-two Cents ($33,591.22), without interest or costs. 


4 Third Count 

The plaintiff further sues the defendant fpr other money, 
for that 

Whereas, heretofore, to wit, on the 22nd day of June, 
1932, and subsequent thereto, the plaintiff, a|t the special in- 
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stance and request of the defendant, rendered to the defen¬ 
dant, and the defendant received from the plaintiff, valu¬ 
able legal services as attorney and counselor at law, as a re¬ 
sult of which services by the plaintiff the defendant hereto¬ 
fore, to wit, on the 22nd day of July, 1936, received and col¬ 
lected from the United States of America the sum of 
Eighty-three Thousand, Nine Hundred and Seventy-eight 
Dollars and Five Cents ($83,978.05): and, having so re¬ 
ceived said services, and having so received and collected 
the said sum of money, the defendant thereupon became and 
was indebted to the plaintiff for the just, fair and reason¬ 
able value of the said services, which value the plaintiff 
avers to be in the sum of Forty-one Thousand, Nine Hun¬ 
dred and Eiglity-nine Dollars and Three Cents ($41,- 
989.03); yet the defendant, though often thereunto re¬ 
quested, has not paid to the plaintiff, nor has the plaintiff 
received, the sum of Thirty-three Thousand, Five Hun¬ 
dred and Ninety-one Dollars and Twenty-two Cents ($33,- 
591.22), but to do so has refused and still refuses. 

Wherefore, the plaintiff brings suit and claims Thirty- 
Three Thousand, Five Hundred and Ninety-one Dollars 
and Twenty-two Cents ($33,591.22), without interest or 
costs. 

ROGER O’DONNELL 

LAMBERT O’DONNELL 
Attorneys for the Plaintiff 


THOMAS W. O’BRIEN 
WM. J. PETERS 
Of Counsel 


5 Bill of Particulars 

• • • • # * * * * 

To professional services rendered by the 
plaintiff, as attorney and counselor at law, to de¬ 
fendant, in accordance with the terms and provi¬ 
sions of certain agreements by and between the 
parties plaintiff and defendant, dated, to wit, 

June 22,1932 and May 10,1933, and for the fair, 
just and reasonable value of said services as in 
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Counts One, Two and Three of the Declaration 


hereinbefore mentioned and alleged. {... $41,989.02 

Paid on Account July 24, 1936 . j... 8,397.80 


BALANCE DUE . j... $33,591.22 


ROGER O’DONNjELL 
LAMBERT O’DONNELL 
Attorneys for tl\e Plaintiff 

Affidavit of Merit 

i» • # # • * * # j # # • 

Clarence W. DeKnight, being first duly $worn, deposes 
and says that he is the plaintiff in the above entitled cause, 
wherein the Frederick Snare Corporation is named as de¬ 
fendant; that the plaintiff is justly entitled to recover of 
the defendant the full sum of Thirty-three Thousand, Five 
Hundred and Ninety-one Dollars and Twenty-Two Cents; 
and that his cause of action is based upon the following 
facts, to wit: That heretofore, to wit, on June 22, 
6 1932, plaintiff and defendant entered into a certain 

contract, under seal, under and by virtue of which 
the plaintiff, as attorney and counselor at law for the defen¬ 
dant, was to continue to prosecute in the! courts of the 
United States, and elsewhere, a claim of the defendant 
against the United States of America, looking to the recov¬ 
ery by the defendant of certain amounts alleged to be due 
and payable to it under a contract theretofore made, known 
as Navy Department Contract No. 3672, dated November 13, 
1918, bv and between the United States of America and the 
Snare and Triest Company, of which company the defen¬ 
dant is the successor; that, following the| efforts of the 
plaintiff, as attorney for the defendant, to collect the whole 
of said claim in the courts of the United Spates, on to wit, 
May 10, 1933, the defendant proposed, in writing, that the 
plaintiff further assert and prosecute said claim before the 
interested departments of the Government, and the Con¬ 
gress, of the United States, and the plaintiff accepted this 
propsal on, to wit, the 15th day of May, 1033; and by the 
terms of this agreement, or agreements, the plaintiff was 
to be compensated for his said services hs attorney and 
counselor at law for the defendant in a sum equal to fifty 
percentum of any or all amounts ultimately recovered or 
realized by the defendant upon, or by virtue, of said claim; 


L 
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and the plaintiff has completed and carried out in every re¬ 
spect the agreement or agreements made by and between 
him and defendant, as aforesaid; and the defendant has 
heretofore, to wit, on July 22, 1936, received from the 
United States of America, in full settlement of said claim, 
the sum of Eighty-three Thousand, Nine Hundred and Sev¬ 
enty-eight Dollars and Five Cents ($83,978.05); yet the de¬ 
fendant has paid to the plaintiff, and the plaintiff has re¬ 
ceived from the defendant, only the sum of Eight 

7 Thousand Three Hundred and Ninety-seven Dollars 
and Eighty Cents ($8,397.80), or an amount equiva¬ 
lent to ten percentum of the sum which the defendant re¬ 
ceived from the United States of America, as aforesaid, and 
to pay to the plaintiff the remaining forty percentum, or 
Thirty-three Thousand Five Hundred and Ninety-one Dol¬ 
lars and Twenty-two Cents ($33,591.22), the defendant has, 
although often thereunto requested, wholly refused and still 
refuses; and the plaintiff avers that he is entitled to re¬ 
ceive from the defendant the said balance of forty percen¬ 
tum, or Thirty-three Thousand Five Hundred and Ninety- 
one Dollars and Twenty-two Cents ($33,591.22), not only by 
reason of the aforesaid agreement or agreements, but as the 
fair and reasonable value of his services as attorney and 
counsel at law for the defendant, rendered at the special in¬ 
stance and request of the defendant, in its behalf in the re¬ 
covery and collection of the full amount of said claim, re¬ 
ceived by the defendant as aforesaid. Plaintiff further 
says that by reason of the premises he is justly entitled to 
recover of the defendant the sum of Thirty-three Thousand 
Five Hundred and Ninety-one Dollars and Twenty-two 
Cents ($33,591.22), exclusive of all set-offs and just grounds 
of defense. 

CLARENCE W. DeKNIGHT 
Plaintiff. 

District of Columbia, ss : 

Subscribed and sworn to before me this 7th day of Au¬ 
gust, 1936. 

HUBERT N. ROBERTS 
(Notarial Seal) Notary Public 

ROGER O'DONNELL 

LAMBERT O'DONNELL 
Attorneys for the Plaintiff 
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Plea 

Filed October 17, 1936 
* ■* * # * • # | • * * 

Comes now the defendant, by its attorney, Brice Clagett, 
and for its plea to the declaration herein; and to each and 
every count thereof, says: It admits that it is a corpora¬ 
tion organized under the laws of the State of New York and 
has a designated representative in the District of Columbia 
upon whom process was served, and that it is the successor 
of Snare and Triest Company; it admits that it entered 
into a contract dated June 22, 1932, as alleged in the dec¬ 
laration, by which the plaintiff was to continue to prosecute 
a claim for the recovery of certain amounts alleged to be 
due the defendant under a contract made with the United 
States and the Snare and Triest Company, and that the 
plaintiff rendered the services provided j for in said con¬ 
tract and completed and carried out the same on his part, 
but alleges that said contract contemplated further pro¬ 
ceedings by way of rehearing and appeal iu the courts only; 
that in such proceedings a decision was! rendered in the 
United States Court of Claims and certiorari was denied by 
the United States Supreme Court, and thereupon the serv¬ 
ices of plaintiff under such contract ceased and determined, 
and nothing was or is due from defendant to plaintiff for 
services in the courts; that subsequently if was proposed to 
seek relief from Congress, and thereafter: on or about May 
10, 1933, a supplemental memorandum of the agreement 
between the parties was made, in contemplation of said pro¬ 
ceeding in Congress for relief and in this supplementary 
memorandum provision was made for compensation to the 
plaintiff for his services by a stipulation that the 
9 plaintiff was to pay whatever expenses were in¬ 
curred and the total amount of the money received 
as a result of relief to be granted by Congress was to be di¬ 
vided equally between the plaintiff and the defendant. De¬ 
fendant says that the amount of $83,978.03 mentioned in the 
declaration is the amount appropriated afid paid to defen¬ 
dant by the relief measure of Congress hereinabove referred 
to and not by any action of the courts. Defendant admits 
that it received on or about July 22, 1936, $83,978.05 in full 
settlement of said claim against the United States and that 
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it paid to the plaintiff the sum of $8,397.80, being ten per 
centum of said amount received, but denies that said sum of 
$8,397.80 was paid on account, and alleges said sum was 
paid as the full amount that was undisputed between the 
parties and admitted by the defendant to be due the plain¬ 
tiff for such services in the proceeding before Congress, de¬ 
fendant at the same time denying any obligation and any 
liability to pay any other or further amount; defendant ad¬ 
mits that it refused, and still refuses, to pay the balance 
claimed by the plaintiff, to-wit, $33,591.22, said refusal be¬ 
ing on the grounds hereinafter stated. Defendant refers to 
and shows to the Court an Act of Congress approved May 
26, 1936, for the relief of the Snare and Triest Company, 
now Frederick Snare Corporation, (Private Act No. 580, 
74th Congress) which is the measure for the appropriation 
of $83,978.05 in full settlement of the claim against the 
United States, being the relief measure hereinabove re¬ 
ferred to, and that in said Private Act it was provided, 
among other things, as follows: 

‘ 4 Provided, That no part of the amount appropriated in 
this Act in excess of 10 per centum thereof shall be paid or 
delivered to or received by any agent or agents, attorney or 
attornevs, on account of services rendered in connection 
with said claim. It shall be unlawful for any agent 
10 or agents, attorney or attorneys, to exact, collect, 
withhold, or receive any sum of the amount appro¬ 
priated in this Act in excess of 10 per centum thereof on ac¬ 
count of services rendered in connection with said claim, 
any contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be fined 
in any sum not exceeding $1,000.” 

And defendant states that it paid said sum of $8,397.80 to 
the plaintiff out of said fund when so received and there¬ 
upon commingled the balance of said fund received from 
the United States with its own funds and has not separated 
or held apart from its own funds said amount, and any pay¬ 
ment now to be made to the plaintiff would be made out of 
the common fund of which this said sum of $33,591.22 is a 
part, and defendant says that by reason of the statutory 
provisions hereinabove set forth it has refused, and still re- 
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fuses, to pay the plaintiff the whole or any part of said bal¬ 
ance. 

Defendant denies the allegations in said declaration not 
herein admitted. 

And, accordingly, defendant denies it is indebted to the 
plaintiff in any sum or sums whatsoever,! as alleged in the 
declaration. 

BRICE CLAGETT 
Attorney for Defendant. 

ELLIS, HOUGHTON & ELLIS, j 

Of Counsel . 

— 

i 

11 Affidavit of Defense 

* * # # * • * * • • 

State of New York, 

Comity of New York , ss: j 

Arthur W. Buttenheim, being first dully sworn, deposes 
and says that he is President of FREDERICK SNARE 
CORPORATION, a corporation, the defendant in the above 
entitled cause, and as such is duly qualified and authorized 
to make this affidavit; that the defendant has a good and 
meritorious defense to the claim herein of the plaintiff, 
which defense is as follows: That on or about June 22,1932, 
plaintiff and defendant entered into a certain contract (re¬ 
ferred to in the declaration), copy of which is attached 
hereto and made a part hereof; that said contract was made 
in contemplation of proceedings in counts of the United 
States by way of rehearing, appeal and dther similar pro¬ 
ceedings for the recovery of amounts additional to the 
amount provided in the judgment theretofore rendered in 
the Court of Claims; that said proceeding^ in the courts did 
not result in any additional amount, and subsequently it was 
proposed that relief be sought of Congress for the addi¬ 
tional amounts which defendant claimed, and plaintiff 
agreed to perform the services of preparing and presenting 
to Congress the application for such relief, and that cor¬ 
respondence was exchanged between the I plaintiff and de¬ 
fendant as to the terms upon which these services should be 
rendered, particularly wdth reference to the expenses that 
might be incurred and the compensation to the plaintiff. 
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This correspondence is referred to in the declaration as be¬ 
ing the contract of May 10, 1933. A copy of the letter sent 
by the defendant to the plaintiff in connection with 

12 this subject is hereto attached and made a part here¬ 
of. The plaintiff in general terms accepted the stipu¬ 
lations in said letter, and as affiant believes rendered the 
services provided to be rendered and performed the obliga¬ 
tions of the supplemental arrangement on his part to be per¬ 
formed, and thereafter on or about May 26, 1936, the Pri¬ 
vate Act was passed by Congress and approved by the Pres¬ 
ident for the relief of the Snare and Triest Company, now 
Frederick Snare Corporation, a copy of which Private Act 
is hereby attached for reference; that after the passage of 
said Act the defendant received from the Treasury the $83,- 
978.05 provided for in said Private Act, and upon demand 
of the plaintiff for fifty per centum agreed to pay, and did 
pay, plaintiff the sum of $8,397.80 with the understanding 
that such amount, being the ten per centum of the $83,978.05 
mentioned in the proviso of said Private Act was the undis¬ 
puted amount admitted to be due plaintiff for his services, 
and deposited the balance of $33,591.22 in bank to the credit 
of defendant in its general deposit account; and defendant 
refused, and still refuses, to pay any other or further 
amount to the plaintiff; that affiant is advised the relations 
between the plaintiff and the defendant are covered by con¬ 
tract between the parties and are to be governed thereby 
regardless of the amount or value of the services rendered 
by plaintiff, and that the carrying out of such contract is 
subject to the provisions and prohibitions of the said Pri¬ 
vate Act of Congress; and, accordingly, the plaintiff having 
been paid by the defendant the sum of $8,379.80, or ten per 
centum of the total amount appropriated by Congress in 
the said Private Act, affiant says there is nothing due from 
the defendant to the plaintiff, as alleged in the declaration. 

A. W. BUTTENHEIM 

13 i Subscribed and sworn to before me, this 15th day 

of October, 1936. 

i MARIETTE C. GILCHRIST 

(Nbtarial Seal) Notary Public, New York County 

Clerk’s No. 268, Register’s No. 8C423 
Commission expires March 30, 1938 
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AGREEMENT made this June 22nd, 1932, between 
Frederick Snare Corporation (heretofore;known as Snare 
& Trieste Co.), a New York Corporation, hereinafter re¬ 
ferred to as the “Client”, party of the first part, and Clar¬ 
ence W. DeKnight, hereinafter referred to as the “Attor¬ 
ney”, party of the second part, 

Witnesseth :— 


WHEREAS, the parties hereto did, under the date of 
Aug. 29, 1922 enter into a written agreement, which pro¬ 
vided, among other things, for the rendition of services by 
the attorney for the Client in prosecuting a claim for the 
latter against the United States in return!for a contingent 
fee of 10%, and j 

WHEREAS, the Attorney heretofore commenced suit on 
behalf of the Client in the United States Court of Claims 
and procured a decision in favor of the Client for the sum 
of $16,503.40, but by a subsequent decision rendered June 
6, 1932, the Court reduced the amount of slaid award to the 
sum of $5,474.50, and 

WHEREAS, the Attorney is of the opinion that further 
proceedings should be had first in the Court of Claims to 
procure new findings, and, if possible, a nqw trial resulting 
in an increase of award, and thereafter possibly by 
14 further proceedings in the United IStates Supreme 
Court, and 


WHEREAS, the Client is unwilling to!advance the ex¬ 
penses for further proceedings in the Court of Claims 
and/or the United States Supreme Court, although he 
believes that such proceedings should be! taken, and the 
Attorney is willing to provide the expensed of such further 
proceedings in order to protect the interest which he al¬ 
ready has in the recovery already awarded and any further 
recovery that may be obtained, and 
W HEREAS, The Client will benefit by duch sums as the 
Attorney may provide in the further prosecution of said 


proceedings, and desires to compensate the 
for, and 


Attorney there- 


WHEREAS, the Attorney has heretofore employed as¬ 
sociate counsel to assist him in the prosecution of such 
claim and he desires to be assured of the! continuance of 
their services in the event of his own deathL 
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NOW, THEREFORE, in consideration of the premises 
and of the mutual agreements herein contained, the parties 
hereto agree as follows:— 

1. The Attorney agrees to take such further proceedings 
as to him may seem proper to obtain an increase in the 
amount of the recovery upon the aforesaid claim, whether 
by proceedings in the United States Court of Claims and/or 
the United States Supreme Court and/or elsewhere, and 
will advance all such sums as may be required in connection 
therewith. 

2. The Client agrees that the Attorney shall receive in 
full satisfaction for all services rendered or to be rendered 
in connection with the aforesaid suit and/or claim a sum 
equal to one-lialf or 50% of the amount over $5474.50 that 

is ultimately recovered or realized (together with 
15 such costs and disbursements as may be awarded 
against the defendant in said suit, the United States 
of America) and 10% of such $5474.50 when and if collected ! 
and insofar as the same can be legally done, the Client here¬ 
by gives and grants to the Attorney a lien upon all such 
proceeds and/or recovery to the extent that the same may 
be necessary to protect the interests of the Attorney in his 
compensation as herein fixed. It being understood that the 
said 50% includes and is not in addition to the percentage 
specified in any previous agreements between the parties 
hereto, (all other provisions of prior agreements remain in 
force.) 

3. The client agrees that in the event that the attorney 

dies or becomes legally incapacitated prior to the comple¬ 
tion of the said litigation, the said litigation may be con¬ 
tinued on behalf of the client by such counsel as the said 
attorney shall theretofore have employed in that behalf 
and by such other attorney as may be designated by the 
personal representatives of the said attorney (if this can 
legally be done). ! 

4. This agreement has been executed in the State of New 
York and its validity shall be determined, and, in case of 
disagreement, it shall be construed in accordance with the 
laws of that State. 



FRANK F. NESBIT, ET AL. VS. FREDERICK SNARE CORP. 13 

i 

IN WITNESS WHEREOF, the parties hereto have exe¬ 
cuted this agreement the day and year first above written. 

FREDERICK SNARE CORPORATION. 

(Corporate Seal) 
By A. W. BUTTENHEIM. 

Pres. 

CLARENCE W. DEKNIGHT. (L. S.) 

(Acknowledgments by both parties added). 

16 | May 10, 1933. 

Mr. Clarence W. De Knight, ! 

Hibbs Building, j 

Washington, D. C. 

Dear Mr. de Knight: 

Your letter of May 9th is at hand and we! note with regret 
that the Supreme Court have denied your application for 
a writ of certiorari in connection with our Key West Claim, 
and that you expect to introduce a bill into Congress for our 
relief. The financial conditions of the country and the 
natural disinclination of Congress to be liberal in connec¬ 
tion with any bill for relief of a corporation, would make 
this seem like a difficult time to introduce a bill with any 
hope of success. We would like to know,j therefore, what 
your plans are in this respect, and how soon you feel it 
would be necessary to introduce a bill, and whether there is 
any statute of limitations, or necessity for action during 
the present financial crisis of the United $tates. 

Now that the matter is settled as far as the Court of 
Claims is concerned, and the judgment of $5474.80 is all 
that we can expect to secure from that source, we want to 
notify Mr. Clark of the Clark Dredging Company of our 
final efforts in their behalf. If we understand it correctly, 
out of the final award when paid, you will be entitled to 
10% of this $5474.80, or $547.48, and Mr. Clark will be en¬ 
titled to $2274.80, less 10%, or $2047.32. 

We assume you have never sent Mr. Clark a copy of the 
court decision of June 6, 1932. If you havje an extra copy 
of same, we wish you would send it to us so ithat we can for¬ 
ward it to Mr. Clark with a statement that this is all we can 
hope to pay him, unless at a later date some relief is secured, 
due to your efforts to get relief from Congress. 
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After all the decisions against you in this case, we natur¬ 
ally cannot feel very hopeful at the outcome of your effort 
to secure relief from Congress. We assume, however, that 
any time or expense in connection with your efforts to se¬ 
cure Congressional relief will be on the basis of our last 
agreement with you dated June 22, 1932. In other words, 
that there should be a fifty-fifty division of any sums col¬ 
lected by reason of your success in getting Congress to 
recognize our claim, but that all expenses in connection with 
this further effort shall be for your account. 

You have had a long hard road in connection with this 
claim, and I know we both feel the final decision has been 
very unfair to us, and therefore to you, and is based on legal 
technicalities rather than on real justice. We want to thank 
vou for all the work vou have done in the matter, and will 
await your further reply before writing to Mr. Clark. 

Yours sincerely, 

A. W. BUTTENHEIM 
A¥B :MCG. President 

17 Replication 

Filed October 22, 1936. 

#####•**** 

Now comes the plaintiff, by his attorneys, Roger O’Don¬ 
nell and Lambert O’Donnell, and says he ought not be pre¬ 
cluded from recovery herein by anything alleged in the plea 
filed by the defendant, because he says, 

That the contract dated June 22, 1932, did not contem¬ 
plate proceedings in the courts only, as in said plea alleged, 
but expressly provided for services elsewhere than in the 
courts, and that, therefore, the services of the plaintiff 
under said contract did not cease as in said plea alleged; 
and the plaintiff denies that he made or executed any sup¬ 
plemental memorandum of agreement on or about May 10, 
1933, waiving or modifying the aforesaid contract dated 
June 22, 1932, but admits that he received from the defend¬ 
ant a certain letter of proposal, dated May 10,1933, whereof 
a copy is appended to the plea of the defendant, and avers 
that he, the plaintiff, sent to the defendant and the defend¬ 
ant received a responsive letter dated May 15,1933, reading 
in part as follows: “You are correct in assuming that any 
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time and expense in connection with my time and efforts to 
secure Congressional relief will be on the basis of our 
last agreement of June 22, 1932;” and the plaintiff avers 
that the said last mentioned agreement of June 22, 1932, is 
the same agreement of which a copy is appended to the 
plea of the defendant, and not another and different agree¬ 
ment, and that the terms of said agreement provided for 
payment to the plaintiff of a sum equal to one-half or fifty 
percent (50%) of the amount recovered by the defendant, 
and not otherwise: j 

And the plaintiff denies that the payment of 
18 $8,397.80 by the defendant, on July 24, 1936, was a 

payment out of any particular fund, but avers that 
such payment was by check out of the general funds of the 
defendant in The Chase National Bank of the City of New 
York, N. Y. j 

And this the plaintiff is ready to verify. 

Wherefore, the plaintiff prays judgment and damages, by 
him sustained on occasion of the failure of the defendant to 
perform the said several promises and undertakings in the 
said declaration mentioned and alleged, to be adjudged to 
him, the said plaintiff herein. 

ROGER O’DONNELL 
LAMBERT O’DONNELL 
Attorneys for the Plaintiff 
Thomas W. O’Brien j 

Wm. J. Peters j 

Of Counsel 


Demurrer 

Filed October 27, 1936. 

i 

# # # # # # # j • # • 

The defendant says that the replication; is bad in sub¬ 
stance. I 

BRICE CLAGETT 
Attorney for Defendant . 

Matters of law intended to be argued are as follows: The 
Act of Congress, Private Act No. 580, 74th Congress, makes 
unlawful the payment, or the receipt of payment, for the 
services described in the pleadings herein, any contract to 
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the contrary notwithstanding. Said Private Act reads as 
follows: 

19 “An Act 

For the relief of the Snare and Triest Company, now 
Frederick Snare Corporation. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the Secretary of the Treasury be, and he is hereby, 
authorized and directed to pay, out of any money in the 
Treasury not otherwise appropriated, to the Share and 
Triest Company, now Frederick Snare Corporation, the 
sum of $83,978.05, in full settlement of all claims against the 
Government of the United States, for damages for delay in 
carrying out its contract with the Navy Department, Num¬ 
bered 3762, and agreements supplemental thereto for water¬ 
front improvements, piers, and breakwater, at the sub¬ 
marine base, Key West, Florida, as reported January 13, 
1925, by a board of which Rear Admiral H. H. Rousseau, 
Civil Engineer Corps, United States Navy, was senior 
member; Provided, That no part of the amount appropri¬ 
ated in this Act in excess of 10 per centum thereof shall be 
paid or delivered to or received by any agent or agents, at¬ 
torney or attorneys, on account of services rendered in 
connection with said claim. It shall be unlawful for any 
agent or agents, attorney or attorneys, to exact, collect, 
withhold, or receive any sum of the amount appropriated in 
this Act in excess of 10 percentum thereof on account of 
services rendered in connection with said claim, any con¬ 
tract to the contrary notwithstanding. Any person vio¬ 
lating the provisions of this Act shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be fined in 
any sum not exceeding $1,000. 

Approved, May 26, 1936”. 


20 Suggestion of Death of Plaintiff . 

Filed January 26,1937 

• • # • • * * * * 

Now comes Roger O’Donnell, Attorney for the plaintiff, 
and suggests that Clarence W. De Knight, Plaintiff herein, 


FRANK F. NESBIT, ET AL. VS. FREDERICK S&ARE CORP. 17 

departed this life on November 22, 1936, at Washington, 
District of Columbia. It is further averred that Frank F. 
Nesbit and the American Security and Triist Company, a 
body corporate, both of Washington, District of Columbia, 
have by this court, sitting as a Probate Court, been ap¬ 
pointed as Executors of the estate of the said Clarence W. 
De Knight, deceased, plaintiff herein, and have qualified as 
such. 

IT IS THEREFORE MOVED that Frank F. Nesbit and 
the American Security and Trust Company, as Executors 
of the Estate of Clarence W. De Knight, deceased, be sub¬ 
stituted as parties plaintiff in this action, to the end that 
the same may be prosecuted for the benefit of the estate of 
the decased plaintiff. 

ROGER O’DONNELL 

Consent is hereby given to the 
granting of the foregoing motion. 

BRICE CLAGEtT 
Attorney for tile defendant. 

January 22,1937. 

The foregoing motion is hereby granted ^nd it is ordered 
that Frank F. Nesbit and the American Security and Trust 
Company, as Executors of the Estate of Clarence W. De 
Knight, deceased, be substituted as parties j plaintiff in this 
cause. 

JOSEPH W. CQX 
Justice. 

Dated January 26, 1937. 


21 Order for Judgment 

Filed January 26,1937 | 

* * * * * # * # 

Come now the plaintiffs and defendant, by their respec¬ 
tive attorneys of record, and it appearing to the Court that 
the defendant’s demurrer to the replication was sustained 
on November 16, 1936, that the plaintiffs elect to stand on 
their replication and the defendant elects I to stand on its 
demurrer, judgment is accordingly ordered: 
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WHEREFORE, it is considered that the plaintiffs take 
nothing by this action and that defendant go hence without 
day, be for nothing held and recover of the plaintiffs its 
costs, to be taxed by the clerk, and have execution thereof. 
To this ruling the plaintiffs, by their counsel, duly take ex¬ 
ception, which is hereby allowed. 

From the foregoing judgment the plaintiffs, by their at¬ 
torney of record, in open Court note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon an undertaking, to act as a cost bond, is 
hereby fixed in the sum of One Hundred Dollars ($100.00), 
with leave to deposit Fifty Dollars ($50.00) cash with the 
Clerk in lieu thereof. 

JOSEPH W. COX 
Justice . 

Entry of the foregoing order is hereby assented to: 

ROGER O’DONNELL 
Attorney for Plaintiffs . 

BRICE CLAGETT 
Attorney for Defendant . 

Dated January 26,1937. 


22 Memorandum 

January 28, 1937 

Undertaking ($100.00) on appeal of plaintiff approved 
and filed. 

Stipulation 

Filed January 29, 1937 

*##**•#*** 

BE IT REMEMBERED, that the parties hereto, by their 
respective attorneys, stipulate and agree that the record of 
this case, constituting the pleadings, shall consist of the 
declaration and affidavit of merit; the plea, affidavit of 
defense, copy of contract dated June 22,1932, and copy of a 
letter dated May 10,1933, and signed in behalf of the defen¬ 
dant by A. W. Buttenheim; the replication of the plaintiff 
and the demurrer of the defendant to the replication of the 
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plaintiff. The purpose of this stipulation is to expressly in¬ 
clude as part of the record the papers appurtenant to the 
declaration, plea and replication, respectively. 


ROGER O’DONNELL 
LAMBERT O’CONNELL 
Attorneys for the plaintiffs . 

BRICE CLAGETT 
Attorney for the defendant . 

Dated: January 26,1937. 


23 Assignment of Errors 

Filed January 29, 1937 

**•###* 


# # * 


The Court erred: j 

1. In refusing to overrule the demurrer by the defendant 
to the replication of the plaintiff. 

2. In entering judgment for the defendant, dismissing the 
cause of action. 

3. In failing to find and hold that the limitation as to 
attorneys fees in the Act of Congress approved May 26, 
1936, and set forth in the plea of the defendant, had no ap¬ 
plication to the obligation of the defendant to make pay¬ 
ment as provided in contract dated June 22, 1932, of which 
a copy is appurtenant to the plea of the defendant. 

4. In failing to find and hold that the plaintiff was en¬ 
titled to recover the full amount sued for. 


ROGER O’DONNELL 
LAMBERT O’DONNELL 
Attorneys for the plaintiffs . 


Designation of Record 


Filed February 11,1937 


* * # 


Come now the plaintiffs, by their attorneys, in the above 
entitled cause and designate the parts of the record which 
they desire to have included in the transcript on appeal, 
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said parts being considered sufficient for the determination 
of the questions to be raised in the appeal, namely: 

1. Declaration of the plaintiff and affidavit of merit 
24 and particulars of demand appurtenant thereto. 

2. Plea of the defendant and affidavit of defense, 
with appended copy of contract dated June 22, 1932, and a 
copy of a letter dated May 10, 1933, signed in behalf of the 
defendant by A. W. Buttenheim. 

3. Replication of the plaintiff. 

4. Demurrer of the defendant. 

5. Order substituting parties plaintiff. 

6. Order for judgment. 

7. Memorandum concerning bond. 

8. Stipulation as to contents of record. 

9. Assignment of errors. 

10. This designation. 

ROGER O’DONNELL 
LAMBERT O’DONNELL 

Dated January 22, 1937. 


25 District Court of the United States 

For The District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 24, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 88056 at Law, wherein 
Clarence W. DeKnight is Plaintiff and Frederick Snare 
Corporation is Defendant, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City of 
Washington, in said District, this 4th day of March, 1937. 

C. E. STEWART, 

Clerk . 


(Seal) 
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Win iteb States! Court of Appeals* 

FOR THE DISTRICT OF COLUMBIA. 

January Term, 1937. 

Frank F. Nesbit and American Security and Trust 
Company, Executors of the Estate of Clarence 
AY. DeKnight, Deceased, Appellants , 

v. 

Frederick Snare Corporation. 


BRIEF ON BEHALF OF APPELLANT. 


Roger 0 ’Donnell, v 
Lambert O’Donnell, 
Attorneys for Appellant . 

Thomas AY. O’Brien, 

William J. Peters, 

Of Counsel . 
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IN THE 

i 

®mtetr States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1937. 


No. 6933. 


Frank F. Nesbit and American Security and Trust 
Company, Executors of the Estate of Clarence 
W. DeKnight, Deceased, Appellants , 

i 

v. 

Frederick Snare Corporation. 


BRIEF ON BEHALF OF APPELLANT. 

I 


STATEMENT OF THE CASE. 

I 

This is an appeal from a judgment by the United 
States District Court for the District of Columbia in 
favor of the appellee Frederick Snarp Corporation, 
rendered upon the pleadings and certain stipulations 
of fact, there being no controverted questions of fact 
in the record. For convenience of reference, the plain¬ 
tiff’s intestate, the late Clarence W. DeKnight, will be 
called “the plaintiff” and the Frederick Snare Cor¬ 
poration will be designated as “the defendant.” 


i 

i 

i 

i 

I 

i 
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On August 29, 1922, the plaintiff and defendant en¬ 
tered into a written agreement, by the terms of which 
the plaintiff, an attorney at law practicing in Wash¬ 
ington, District of Columbia, agreed to render services 
as attorney for the defendant in prosecuting a claim 
against the United States growing out of a contract 
with the Navy Department, for which services he was 
to receive a contingent fee of 10% (R. 11). Under 
that agreement certain proceedings were had which 
resulted, on June 6, 1932, in a judgment by the Court 
of Claims in favor of the claimant in the sum of 
$5,474.50, which was later paid and is not now in con¬ 
troversy. On June 22,1932, the plaintiff and defendant 
entered into another contract (R. 11-13) covering pro¬ 
posed further proceedings in the Court of Claims, the 
Supreme Court of the United States and/or “else¬ 
where”, any expenses that might be incurred to be 
paid by the plaintiff, who was to be compensated for his 
services by the payment of “a sum equal to one-half 
or 50% of the amount over the sum of $5,494.50” 
(above mentioned), the 1922 agreement remaining in 
force as to that sum, which was already reduced to 
judgment. 

Thereafter, on May 10, 1933, the defendant ad¬ 
dressed a letter to the plaintiff (R. 13-14) discussing, 
inter alia , the failure of further court proceedings 
which had been taken and the possibilities of securing 
Congressional relief in behalf of the defendant and 
expressing an understanding on the part of the defen¬ 
dant that the agreement of June 22,1932, would remain 
in force and effect; this understanding was affirmed 
by the plaintiff in a letter dated May 15, 1933, w’hereof 
the pertinent part is quoted in the replication of the 
plaintiff (R. 14-15). 
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Subsequently, and as a result of the efforts and ser¬ 
vices of the plaintiff before committees of Congress and 
elsewhere, there was enacted, on May 26, 1936, a relief 
measure entitled “ An Act for the relief! of the Snare & 
Triest Company, now Frederick Snare Corporation” 
and reading as follows: I 


Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, That the Secretary of the 
Treasury be, and he is hereby, authorized and di¬ 
rected to pay, out of any money ib the Treasury 
not otherwise appropriated, to the Snare and 
Triest Company, now Frederick Snare Corpora¬ 
tion, the sum of $83,978.05, in full settlement of all 
claims against the Government of the United 
States, for damages for delay in carrying out its 
contract with the Navy Department, Numbered 
3762, and agreements supplemental thereto for 
waterfront improvements, piers, ahd breakwater, 
at the submarine base, Key West, Florida, as re¬ 
ported January 13, 1925, by a board of which 
Rear Admiral H. H. Rousseau, (pivil Engineer 
Corps, United States Navy, was senior member; 
Provided, That no part of the amount appropri¬ 
ated in this Act in excess of 10 percentum thereof 
shall be paid or delivered to or received by any 
agent or agents, attorney or attorneys, on account 
of services rendered in connection with said claim. 
It shall be unlawful for any agent or agents, at¬ 
torney or attorneys, to exact, colleqt, withhold, or 
receive any sum of the amount appropriated in 
this Act in excess of 10 percentum thereof on ac¬ 
count of services rendered in connection with said 
claim, any contract to the contrary notwithstand¬ 
ing. Any person violating the provisions of this 
Act shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum 
not exceeding $1,000. 

Approved, May 26, 1936”. 


i 
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The plaintiff never attempted to assert a lien against 
this fund, or any part of it, and the entire sum appro¬ 
priated, namely, $83,978.05, was paid over to and re¬ 
ceived by the Frederick Snare Corporation on July 22, 
1936, and thereupon became and was incorporated into 
the general assets of the defendant Subsequently, the 
defendant paid to the plaintiff out of its general funds 
the sum of $8,397.80, an amount equal to 10% of the 
sum which the defendant had thus received, but to pay 
the remaining $33,591.22, necessary to make up the 
amount of compensation specified and agreed upon in 
the contract of June 22, 1932 (R. 11-13), the defendant 
refused; whereupon this suit was instituted and pro¬ 
ceedings were had as indicated by the record, which con¬ 
sists of the declaration (R. 1-4) upon the contract of 
June 22,1932 (R. 11-13); the plea of the defendant (R. 
7), affidavit of defense (R. 9-10) with appurtenant ex¬ 
hibits (R. 11-14) and the replication of the plaintiff 
(R. 14-15) to which the defendant demurred. (R. 15.) 
The demurrer having been sustained (R. 17) and the 
respective parties having elected to stand on the plead¬ 
ings, judgment final was ordered (R. 17-18) and from 
that judgment this appeal is prosecuted. 

! ASSIGNMENT OF ERRORS. 

The errors assigned are as follows: 

The Court erred: 

1. In refusing to overrule the demurrer bv the de- 
1 K m * * 
fendant to the replication of the plaintiff. 

2. In entering judgment for the defendant, dismiss¬ 
ing the cause of action. 
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3. In failing to find and hold that the limitation as 
to attorney’s fees in the Act of Congress approved May 
26, 1936, and set forth in the plea of the defendant, 
had no application to the obligation Of the defendant 
to make payment as provided in the contract dated 
June 22, 1932, of which a copy is appurtenant to the 
plea of the defendant. 

4. In failing to find and hold that Ihe plaintiff was 
entitled to recover the full amount sued for. 

ARGUMENT. j 
i. 

] 

Principal Point Involve^. 

I 

The first, second and fourth assigned errors are 
based upon the conclusion that the lower court erred in 
respect of the subject-matter of the| third assigned 
error, which is the governing point in the case and the 
one to which the principal argument will be herein di¬ 
rected. 

n. 

Lawfulness of Contract. 

Private Act No. 580 {supra, p. 3) cjoes not in any 
sense make void or unlawful the contract between the 

i 

plaintiff and defendant. In fact, the qourts have uni¬ 
formly recognized the validity of sucb contracts. In 
Taylor v. Bemiss, 110 U. S. 42, 28 L. Ed. 64, there was 
litigation upon a contract to pay an attorney 50% of 
the amount recovered from the United States for a 
claimant and it was sought to have such contract held 
void, but the Court said: j 

i 

It was decided in the case of Stanton v. Embry, 
93 U. S. 548, 23 L. Ed. 983, that Contracts by at- 
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torneys for compensation in prosecuting claims 
against the United States were not void because 

: the amount of it was made a contingent upon suc¬ 
cess, or upon the sum recovered. And the well- 
known difficulties and delays in obtaining payment 
of just claims which are not within the ordinary 
course of procedure of the auditing officers of the 
government, justifies a liberal compensation in 
successful cases, where none is to be received in 
case of failure. 

The well-known difficulties and delays mentioned in 
the foregoing decision were thoroughly within the 
knowledge of the defendant in this case, who took oc¬ 
casion to acknowledge the same as early as May 10, 
1933, over three years previous to the enactment of 
the relief measure and eleven years after the original 
efforts for relief had commenced. The president of the 
defendant corporation stated (R. p. 14): 

You have had a long hard road in connection 
with this claim and I know we both feel the final 
decision has been very unfair to us, and therefore 
to you, and is based on legal technicalities rather 
than on real justice. We want to thank you for 
all the work you have done in the matter and will 
await vour further reply before writing to Mr. 
Clark. 

It is therefore submitted that the contract which 
forms the basis of this litigation is not unlawful or 
void, but is a valid and subsisting obligation. 

in. 

No Lien Asserted by Plaintiff. 

The contract of June 22, 1932 (R. 11-13) gave and 
granted to the plaintiff a lien upon all proceeds to the 
extent of his agreed compensation thereunder, but any 
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such right was waived by the plaintiff and there has 
never at any time been an assertion by the plaintiff of 
a lien against all or any part of the proceeds of the 
amount appropriated by Private Act No. 580. Hence 
it follows that there is no ground fpr any question 
which may be sought to be raised asjto the effect of 
Section 3477, Revised Statutes of the United States, 
which, in effect, renders void as agajinst the United 
States any transfer or assignment of a claim against 
the government unless executed after allowance of the 
claim. 

In the case of Nutt v. Knut , 200 U. S. 12, 50 L. Ed. 

i 

348, an attempt was made to assert such a lien under a 
contract somewhat similar to that upon 'which this suit 
is predicated and the Court, after concluding that the 
lien provision was ineffectual, said (p. 21; 50 L. Ed. 
353): j 

It does not follow, however, that for this error 
the judgment must be reversed. .There is a pro¬ 
vision in the contract of 1882 which can stand 
alone, and which was not in violation of the statute, 
namely the one evidencing an agreement on the 
part of Nutt’s executrix to pay to the attorney for 
his services a sum equal to 33-1/3 per cent of the 
amount allowed on the claim. Wylie v. Coxe, 15 
How. 415, 14 L. Ed. 753; Wright v. Tebbitts, 91 
U. S. 252, 23 L. Ed. 320; Taylor! v. Bemiss, 110 
U. S. 43, 28 L. Ed. 64. Such an agreement did not 
give the attorney any interest or share in the par¬ 
ticular money paid over to the claimant by the 
government . It only established an agreed basis 
for any settlement that might be made after the 
allowance and payment of the claiim, as to attor¬ 
ney’s compensation. It simply created a legal 
obligation upon the part of the estate, which, if not 
recognized after the collection of the money, could 
have been enforced by suit for the benefit of the 


8 


attorney. The decree below may then be regarded 
as only giving effect to the agreement as to the 
basis upon which the attorney’s compensation was 
to be calculated. (Italics volunteered) 

The foregoing was re affirmed by the Supreme Court 
of the United States in McGowan v. Parish , 237 U. S. 
285, 59 L. Ed. 955, reversing the ruling of the Court of 
Appeals of the District of Columbia, (39 D. C. App. 
184) and holding further that Section 3477 of the Re¬ 
vised Statutes was intended solely for the protection 
of the government and not the claimant. This ruling 
figured prominently in the recent decision of this Hon¬ 
orable Court in the case of Wardman v. Leopold, 85 
Fed. (2d) 277. 

In the case at bar, the plaintiff asserted and still as¬ 
serts his right to enforce, by a suit at law, a general 
legal obligation of the defendant, arising out of a con¬ 
tract which specifically defined the basis of computa¬ 
tion upon which the plaintiff was to be compensated 
for many years of effort, in the courts and elsewhere, 
which finally succeeded in accomplishing payment of 
the defendant’s claim in full. 


IV. 

Payment Not Made Unlawful by Relief Measure. 

The plea of the defendant (R. 8) infers and it will 
undoubtedly be argued by counsel for the appellee that 
Private Act No. 580, (supra, p. 3) makes unlawful the 
payment by the defendant or the receipt by the plain¬ 
tiff of the amount claimed under the contract of June 
22, 1932 (R. 11-13); but such inference and/or argu¬ 
ment can only be predicated upon the erroneous as¬ 
sumption that the contract in question provided for 







9 


I 

I 

| 

i 


payment of the plaintiff’s compensation out of the sum 
appropriated and paid to the defendant in full, as here¬ 
inbefore stated. In the Court belowj the defendant 
relied upon the ruling of the Suprenie Court of the 
United States in the case of Calhoun v. Mas sic, 253 
U. S. 170; 64 L. Ed. 843, and will presumably do so 
again in defending this appeal. 

Before considering the Massie case, j however, it ap¬ 
pears necessary to take up the antecedent case of 
Capital Trust Company v. Calhoun, 2o0 U. S. 208; 63 
L. Ed. 942. Both of these cases involved, primarily, 
the proper interpretation and constitutionality of the 
limitation upon attorney’s fees in the Act approved 
March 4, 1915, Chapter 140, Section 4, 38 Stat. 996, 
which was an Omnibus Claims Act making appropria¬ 
tions for the payment of civil war claim|s. 

The striking and material differences between that 
statute and Private Act No. 580 can be^t be illustrated 
by stating both measures in parallel columns, viz: 


] 
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i 
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i 


i 









OMNIBUS CLAIMS 
ACT 


38 Stat. 996 



'RIVATE ACT 
No. 580 



* • * 


No part of the amount 
appropriated in this 
bill in excess, of 20 per- 
centum thereof shall be 
paid or delivered to or re¬ 
ceived by any * * * at¬ 
torney on account of ser-j 
vices rendered * * * in 
^connection with said claim. 
IT" shall be unlawful for 
any * 0 0 attorney to 
exact, collect, withhold or 
\ receive a nv _^u mT\VHI C HI 
\(JN THE AGGREGATE] 
\ EXCEETJS^U percent um 
1 of thefa moinit^ * * ap¬ 
propriated in this bill, on 
account of services ren¬ 
dered * 0 * in connec¬ 
tion with said claim, any 
contract to the contrary 
n ot withstanding. 


May 26, 1936. 

No part of the . Qjnount 
appropriated in. this Act 
in excess of 10 percentum 
thereof shallJie-4}aid or 
deliverecTto or received by 
any 0 0 * attorney on ac¬ 
count of services rendered 
in connection with said 
claim. It shall be unlaw- * 
ful for any * * * attor^ 
ney to exact, colhicty^wifli- ' 
hold or receive a OF THE 
AMOUNT APPBOFET' 
ATED nTTHTSACT IN 



EXCESS of 10 percentum ^' >|aaJ 
thereof, on account of ser- 
vices rendered in connec- ^ t>U i 
tion with said claim, any ^ f ^ / J 
contract to the contrary 


notwithstanding. 


Calhoun sued the Capital Trust Company for the 
difference between 20 percentum of the amount of the 
claim and 33-1/3 percentum which had originally been 
agreed upon between the parties as the sum which he 
was to receive as attorney in prosecuting the claim; 
the Supreme Court of the United States, in construing 
the foregoing provision of the Omnibus Claims Act, 
said (p. 216; 63 L. Ed. p. 945): 







If the judgment only establishes a claim against 
the administrator to be satisfied, not out of the 
moneys received from the United States, but from 
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other assets of the estate , a situation is presented 
which, it was said in Nutt v. Knut, 200 U. S. 12, 
would not encounter legal objection. In other 
words, the limitation in the Act appropriating the 
money to 20 per cent as the amount to be paid to 
an agent or attorney would have \ no application 
or be involved . (Italics supplied) 


The Court found, however, that the attorney plain¬ 
tiff was endeavoring to subject the very amount that 
was received from the United States tjo the payment 
of the balance of the fee, and reached the conclusion 
(p. 220) that such claim for the balance ^ cannot be paid 
out of the moneys appropriated by Congress.” 

Ten months later the Supreme Court of the United 
States decided the case of Calhoun v. Mgssie, 253 U. S. 
171; 64 L. Ed. 253, which was another; action by the 
same party plaintiff under the Omnibus Claims Act, 
38 Stat. 996, quoted supra , and involving somewhat the 
same question. The Court said (p. 175; 64 L. Ed. 846): 


It is urged that the act here in question should 
be construed as limiting only the proportion of the 
specific funds received from the government which 
may be applied to the payment of the attorney’s 
fees, but the second paragraph of the law leaves 
no room for construction. It provides that “it 
shall be unlawful for any attorney * * * to re¬ 
ceive any sum which in the AGGREGATE exceeds 
twenty percentum of the claim. (The word “ag¬ 
gregate” is italicized in the original report) 


Further on (p. 176; 64 L. Ed. 847) the Court men¬ 
tioned that the Act forbade the collection or receipt of 
“any compensation in excess of 20 percent.” 

The Court also raised an estoppel aghinst the pay¬ 
ment to Calhoun of more than the amount limited by 
the statute, saying (p. 177; 64 L. Ed. 847!): 


i 

i 








12 


Furthermore, Calhoun accepted and received 
from the Treasury a warrant for 20 percent of the 
sum appropriated. * * * Calhoun cannot take 
under the act and repudiate its provisions (citing 
authorities). (Italics supplied) 

In the instant case, the plaintiff received nothing 
whatever from the Treasury and the entire sum ap¬ 
propriated was paid to and received by the defendant, 
as admitted by the affidavit of defense (R. 10) and an 
amount equal to 10 percentum of the total amount so 
paid and received was paid to the plaintiff out of the 
general funds of the defendant, as averred in the repli¬ 
cation (R. 15) and admitted by the demurrer (R. 15); 
this amount the defendant describes in its plea (R. 8) 
as the “undisputed” amount due the plaintiff. It is 
indisputable that the plaintiff made no claim against 
the particular money appropriated by Congress, either 
in the hands of the Treasure or elsewhere, and the 
present proceeding is predicated upon recovery of an 
ascertained and specific, sum of money out of the gen¬ 
eral funds of the defendant, regardless of their source. 

It is pointed out that the decision of the Supreme 
Court in the case of Calhoun v. Massie, supra , was by a 
divided Court, four of the justices dissenting. The 
majority opinion obviously relied upon and stressed 
most pointedly that phrase “in the aggregate” which 
characterized the Omnibus Claims Act then under con¬ 
sideration, and which is conspicuously lacking in Pri¬ 
vate Act No. 805, supra , which goes no further than 
to limit the amount payable from funds appropriated 
by that particular act, saying nothing about payments 
from any other fund or funds. The marked dissimi¬ 
larity of the limitations which controlled the case of 
Calhoun v. Massie and those relied upon by the defen- 







dant in the instant case is an outstanding feature 
which, it is submitted, renders the Massie case wholly 
inapplicable to the present situation. 

The nearest reported case which counsel has been 
able to find as controlling the lawfulness of the plain¬ 
tiff’s demand is that of Davis v. Commonwealth, 164 
Mass. 241, 30 L. R. A. 743, 41 N. E. 292, wherein the 
plaintiff represented the State of Massachusetts in se¬ 
curing Congressional relief, under a contract which 
provided for a fee of 2 percentum of the amount col¬ 
lected. The Act of Congress appropriating the money 
to pay the claim provided that no 'part of the money 
appropriated should be paid to any agent under any 
such contract. Davis nevertheless sued the Common¬ 
wealth on the contract, thus raising the question of the 
effect of the prohibitory clause. 

The Massachusetts Supreme Judicial Court ren¬ 
dered a decision, participated in by thej late Associate 
Justice Oliver Wendell Holmes, saying: 


Congress, in the statute, did no|t undertake to 
declare void any contracts theretofore made be¬ 
tween the representative of any State and its agent 
or attorney. Congress only provided that the 
money appropriated should not be used to pay for 
the services of any such agent or attorney. If the 
money was to be held in trust by the State for the 
persons from whom the tax was collected, this was 
a necessary provision if these persons were to be 
paid in full out of it; but if the money was not 
held in trust by the State, but belonged to the State 
absolutely, it is largely a matter of! form whether 
the obligations of the State shall be discharged out 
of the money received from the United States or 
out of other funds of the State. We think that due 





on his part that he need not be paid out of the 
money received from the United States, and that 
the commonwealth, so far as he is concerned, may 
keep its promise to the United States. But the 
petitioner has in substance performed his part of 
the contract, and the commonwealth has fully re¬ 
ceived the benefit contemplated by such perform- 
i ance; and, whether the contract was a provident 
one or not, the commonwealth ought, in substance, 
to perform its part of the contract, and we see 
no legal difficulty in its doing so. The principal 
thing promised is a certain amount of compensa¬ 
tion, to be determined in a certain manner. It is a 
subordinate and separable part of the contract 
that the compensation shall be paid out of the 
proceeds, and this last may be waived or modified 
by the parties without a cancellation or avoidance 
of the whole contract. We are of opinion that the 
commonwealth is bound to pay the amount of the 
! compensation agreed upon, from any appropria¬ 
tion that may be made for the purpose. (Italics 
volunteered) 

The latter part of the quoted opinion has no appli¬ 
cation to the case at bar, as there was no provision in 
the contract of June 22, 1932 (R. 11-13) which contem¬ 
plated that the plaintiff w^as to be paid out of, or from, 
the sum appropriated by Congress in favor of the de¬ 
fendant; the contract merely provided a method of 
computation of the amount to be paid to the plaintiff. 
The enforcement of the contract obligation does not 
conflict with, nor is it affected by, the inhibition of 
Private Act No. 580, which is relied upon by the plea 
of the defendant to defeat the plaintiff's claim under 
the contract. 

The defendant, unjustly enriched to the amount of 
$33,591.22, affects to fear the penal consequences of 
paying the plaintiff's claim, notwithstanding that the 
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penal clause also applies only to “ the amount appro¬ 
priated by this Act”, against which the plaintiff has 
not and never did assert any claim whatsoever. The 
affected fear of becoming a misdemeanant is therefore 
without substantial foundation in lawJ 

i 

i 

CONCLUSION. | 

It is respectfully submitted that the judgment of the 
trial court should be reversed and the plaintiff awarded 
judgment for the full amount sued for.| 

Respectfully, 

i 

Roger 0 ’Donnell, 

Lambert 0 ’Donnell, 

i 7 

Attorneys for Appellant. 

\ 

Thomas W. O’Brien, 

William J. Peters, 

Of Counsel. 

May 12, 1937. 
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Statement. 

The demurrer in the court below challenged the 
right of the plaintiff to recover as a fde for services 
in securing a relief measure from Cohgress a sum 
equal to 50% of the amount recovered less $8,397.80 
which plaintiff below had already been paid and which 
represents 10% of the amount recovered. 

i 

The Statute. 

j 

The question turns primarily upon the meaning of 
the relief act appropriating the money. As this Act is 
short, it is quoted in full (Rec. p. 16): 

j 

| 

! 

! 

i 
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i 
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“AN ACT 

For the relief of the Snare and Triest Company, 
now Frederick Snare Corporation. 

Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, That the Secretary of the 
Treasury be, and he is hereby, authorized and di¬ 
rected to pay, out of any money in the Treasury 
not otherwise appropriated, to the Snare and 
Triest Company, now Frederick Snare Corpora¬ 
tion, the sum of $83,978.05, in full settlement of 
all claims against the Government of the United 
States, for damages for delay in carrying out its 
! contract with the Navy Department, Numbered 
3762, and agreements supplemental thereto for 
water-front improvements, piers, and breakwater, 
at the submarine base, Key West, Florida, as re¬ 
ported January 13,1925, by a board of which Rear 
Admiral H. H. Rousseau, Civil Engineer Corps, 
United States Navy, was senior member; Pro¬ 
vided, That no part of the amount appropriated in 
this Act in excess of 10 percentum thereof shall he 
paid or delivered to or received by any agent or 
agents . attorney or attorneys, on account of serv- 
\ ices rendered in connection with said claim. It 
shall he nnlaivful for any agent or agents, attor¬ 
ney or attorneys, to exact, collect, withhold, or re¬ 
ceive any sum of the amount appropriated in this 
Act in excess of 10 percentum thereof on account 
of services rendered in connection with said claim, 

! any contract to the contrary notwithstanding. Any 
person violating the provisions of this Act shall he 
deemed guilty of a misdemeanor and upon convic¬ 
tion thereof shall be fined in any sum not exceed¬ 
ing $1,000.” 

Notwithstanding the prohibition in this Act of Con¬ 
gress and the payment to the plaintiff below of $8,- 
397.80 representing the 10% mentioned in the statute, 
the plaintiff brought his action and claimed a balance 
of $33,591.22 which, with the $8,397.80, represents 50% 
of the amount appropriated by Congress. 
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The Pleadings. 

The declaration is in three counts. (Rec. pp. 1-4.) It 
will not be necessary to set them forth in full as they 
may be summarized sufficiently for the! purposes of the 
argument. 

The first count (Rec. p. 1) recites a contract of June 
22, 1932, by which the plaintiff was to perform certain 
services in prosecuting in certain courts and elsewhere 
a claim of the defendant against the United States, by 
w T hich contract the plaintiff was to be: paid as his fee 
an amount equal to 50% of the amount recovered; the 
count alleges performance by the plaintiff and a failure 
to pay by the defendant and a balance due of $33,- 
591.22. | 

The second count (Rec. p. 2) alleges a contract of 
May 10, 1933, by which the defendant proposed and 
the plaintiff accepted an agreement fot the plaintiff to 
represent the defendant in an effort to secure for de¬ 
fendant from Congress the amount claimed against 
the United States; and it alleges performance under 
this contract, the payment of $8,397.$0 by defendant 
to plaintiff, and the same balance due to plaintiff if 
$33,591.22. | 

The third count is on quantum meruit. (Rec. p. 3.) 

i 

The plea (Rec. p. 7) is the same as tb all counts and 
sets up briefly the circumstances under which defend¬ 
ant refuses to pay the balance alleged to be due plain¬ 
tiff; it admits the contract of June 22, 1932, and the 
contract of May 10,1933, but alleges as| to the first con¬ 
tract that it was completed on both sides, and that as 
to the new contract of May 10, 1933,j the agreement 
was to pay plaintiff for his services by a division of 

i 

! 

i 

i 
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the funds to be recovered from Congress, between 
plaintiff and defendant. It further recites that any 
money now paid the plaintiff would necessarily be out 
of funds of which the money appropriated by Congress 
forms a part, and then alleges that the Act of Con¬ 
gress forbids defendant to pay and the plaintiff to re¬ 
ceive any more than the 10% mentioned in the statute, 
and that defendant therefore, refused and still refuses 
to pay the balance which plaintiff claims. The plea 
denies all other allegations not admitted. 

The replication (Rec. p. 14) sets forth that the con¬ 
tract of June 22,1932, did not contemplate proceedings 
in the courts only but contemplated service elsewhere 
than in the courts; it denies that the contract of May 
10, 1933, was “a supplemental memorandum waiving 
or modifying the contract of June 22, 1932,” but ad¬ 
mits the letter of proposal mentioned in the plea which 
proposal plaintiff alleged in the declaration was ac¬ 
cepted and denies that the payment of $8,397.80 was a 
payment out of any particular fund. 

The issue was thus joined in the court below and all 
the facts necessarv to a decision were contained in the 
pleadings. The court sustained the demurrer and the 
plaintiff electing to stand on the pleadings, judgment 
was rendered for defendant. 

ARGUMENT. 

The Controlling Decision of the Supreme Court. 

The issue before the court on this appeal is com¬ 
paratively simple for we have as our guide the con¬ 
trolling decision of the Supreme Court of the United 
States, construing and applying an act of Congress 







limiting attorneys ’ fees in language of similar import 
with that in the statute now before the court, viz., Cal¬ 
houn v. Massie, 253 U. S. 170. The disposition of the 
questions presented by that act, both as td construction 
and as to validity is succinctly stated in three para- 
graphs of the syllabus, as follows: 

“Section 4 of the Omnibus Claims Act of March 
4, 1915, c. 140, 38 Stat. 962, in its limitation of the 
amount that may be paid to or received by an at¬ 
torney on account of services rendered or ad¬ 
vances made in connection with any claim for 
which the act made appropriation, does not refer 
merely to the specific funds received from the 
Government, but makes payment or receipt in ex¬ 
cess of the limitation unlawful Whatever the 
source. 

“This broader prohibition is within the power of 
Congress as applied to a contract made and sub¬ 
stantially performed by the attorney], before Con¬ 
gress and in the Court of Claims, before the act 
was passed but respecting a claim as to which no 
right of recovery existed under any act of Con¬ 
gress when the contract was made nnd which de¬ 
pended for its recognition on the action of Con¬ 
gress in making an appropriation. 

“In such a case, the attorney’s contract being 
to secure the appropriation, the passage of the 
appropriation is a condition precedent to his 
client’s liability to him, and, Congress having 
power to condition such appropriations and hav¬ 
ing been accustomed so to limit attorney’s fees, 
such a limitation may be taken to have been within 
the contemplation of the parties and impliedly as¬ 
sented to by the attorney in making liis contract.” 

i 

i 

The Questions Presented. 

| 

There are three questions for decision in this case— 
all of which were presented by the demurrer in the 
court below and all of which must be decided in favor 
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of the appellants before the judgment sustaining the 
demurrer, may be reversed. 

1. The first question is as to the meaning of the 
statute. The appellants contend that the statute for¬ 
bids merely payment by the defendant below to the 
plaintiff below of money which is definitely a part of 
the money appropriated by Congress and paid by 
Treasury check in a lump sum; appellee contends that 
the statute forbids a payment of any sum to plaintiff 
below which exceeds ten per cent of the amount recov¬ 
ered, whether that payment is out of the particular 
xnonev received bv defendant from the Treasury or 
not. 

If this issue as to the interpretation of the statute 
is found in favor of the appellee's contention, that is 
the end of this case; if decided in favor of the appel¬ 
lants there are still two other questions which have to 
be decided. 

2. The second question is whether, if the necessary 
result of any payment now made by appellee would be 
a payment out of the fund or partly out of the fund, 
and as the statute, even narrowly construed, certainly 
forbids any payment out of the fund or partly out of 
the fund, exceeding ten per cent (which has already 
been paid), such payment would, therefore, be unlaw¬ 
ful. The pleadings set up that payment would neces¬ 
sarily be out of the fund, of which the amount recover¬ 
ed is a part, and therefore the payment would come to 
some extent out of the money appropriated by Con¬ 
gress. This is admitted by the pleadings. 

If the effect of this situation is as appellee contends, 
then, even on appellants' interpretation of the statute, 
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the demurrer was properly sustained. If the effect of 
the situation thus presented is not gs appellee con¬ 
tends, then still the Court must decidg the third ques¬ 
tion before it can be said the demurrer should have 

i 

been overruled. 

i 

i 

3. The third question is, has appellee agreed, as a 
personal obligation, to pay $33,591.22 regardless of 
whether the fund appropriated by Congress has been 
set apart or lost, or has otherwise failed to accrue to 

appellee. | 

| 

The appellee’s contention is that its final arrange¬ 
ment with the plaintiff below which j was made with 
special reference to securing the passage of a bill 
through Congress, was that whatever was recovered 
should be divided one-half to the attorney and one- 
half to the claimant, the attorney paying all expenses. 
If this is correct, the agreement between the parties by 
contemplating a division of the fund of course meant 
payment of part of the fund to attorney and part of 
the fund to claimant, which is necessarily what the 
statute forbids, even on the narrowest interpretation. 

i 

Appellants contend that the appellee’s agreement 
was to pay a sum equal to fifty per cept, which appel¬ 
lants interpret to be an obligation to pay independent¬ 
ly of the fund appropriated, and merely measured by 
the amount appropriated. If appellee’s interpretation 
prevails on this ground alone, the demurrer was prop¬ 
erly sustained, because, although the plaintiff has one 
count directed to a quantum meruit , which claim is de¬ 
nied in the pleadings, yet the pleadings show plainly 
that the plaintiff was proceeding upop contract, and, 
therefore, cannot recover on quantum meruit. The 


| 

i 

| 

! 
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contract, whatever it is, has not been repudiated by 

either party and it has been performed by the plaintiff 

and the defense is that the carrying out of it, except 

to the extent of ten per cent of the amount recovered, is 

forbidden bv law. 

* 

It is, therefore, apparent that all three questions 
must be decided in appellants’ favor, in order for the 
plaintiff below to maintain this suit; otherwise the 
judgment of the court below sustaining the demurrer 
must be affirmed. 

To take up briefly the three questions: 

The Interpretation of the Statute in the Light of 
the Decision in Calhoun vs. Massie. 

I. The exact wording by which the intent of 

Congress is expressed is 4 ‘It shall be unlawful for any 

* • * attornev * * * to exact * * * or receive anv sum of 
* * 

the amount appropriated in this act in excess of ten 
percentum thereof * * * any contract to the contrary 
notwithstanding”, with penalty for violation. 1 

There can hardly be a doubt that Congress, in this 
language had in mind the fixing of attorneys' fees “any 
contract to the contrary notwithstanding”, and not 
merely the prevention of assignment of claims and the 
consequent division of the funds in the treasury, which 
had already been prohibited by section 3477 R. S. 

Mr. Justice Brandeis in the Calhoun case cites a 
number of statutes of similar import. He divides these 

1 In quoting: the statute in the case at bar. for comparison with the 
statute considered in the Calhoun Case, counsel for appellants (p. 10 of 
Brief of Appellants) omit the words "any sum” after the word “receive” 
in the present statute. The words "any sum” are contained in both 
statutes and not in one only. 







statutes into two classes—laws prohibiting the assign¬ 
ment of claims and laws 4 ‘placing limitations upon the 
fees properly chargeable for service^.” The legisla¬ 
tion here in question seems manifestly ; to belong to the 
second class. If that view is correct, jit is decisive of 
this case. 

i 

The purpose of such legislation, in tbe light of which 

it must be interpreted, the court explains as follows: 

“For nearly three-quarters of ja century Con¬ 
gress has undertaken to control in some measure 
the conditions under which clajims against the 
Government may be prosecuted, jits purpose has 
been in part to protect just claimants from extor¬ 
tion or improvident bargains and in part to pro¬ 
tect the Treasury from frauds and imposition. See 
United States v. Van Leuven, 62 Fed. Rep. 52, 56. 
While recognizing the common need for the ser¬ 
vices of agents and attorneys in ^he presentation 
of such claims and that parties would often be de¬ 
nied the opportunity of securing jsuch services if 
contingent fees were prohibited, Taylor v. Bemiss, 
110 U. S. 42, 45, Congress has manifested its belief 
that the causes which gave rise to laws against 
champerty and maintenance are persistent. By 
the enactment, from time to time, 6f laws prohibit- 
. ing the assignment of claims and placing limita¬ 
tions upon the fees properly chargeable for ser¬ 
vices Congress has sought both to prevent the stir¬ 
ring up of unjust claims against the Government 
. and to reduce the temptation to adopt improper 
methods of prosecution which contracts for large 
fees contingent upon success have sometimes been 
supposed to encourage. * * * 

“It is urged that the act here in jquestion should 
be construed as limiting only the proportion of the 
specific funds received from the Government 
which may be applied to payment of attorneys’ 
fees; but the second paragraph of the law leaves 
no room for construction. 7 ’ 
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To say that this law limits the “fees properly 
chargeable” brings it squarely within the purpose of 
the legislation as thus outlined; to say that the attor¬ 
ney is free to charge and take all or half or any part of 
the fund bv anv “contract to the contrary notwith- 
standing,” so long as he does not call on the Treasury 
to divide the fund, is wholly to defeat that purpose. 

That briefly states the case here presented. 

No one can read the decision of Mr. Justice Brandeis 
in the case of Calhoun v. Massie , 253 U. S., 170, without 
seeing that the general intent of Congress in a “limita¬ 
tion of fee” statute such as this is to prevent what 
Congress considered to bo an evil—that is, the collec¬ 
tion of large fees for services in procuring a relief 
measure from Congress. So, in considering this stat¬ 
ute, it must be interpreted liberally by the courts in 
order to prevent the evil which Congress intended to 
remedy. In other words, being in its general nature a 
V remedial statute, it must be liberally construed to se¬ 
cure the reinedv. 

The statute in the Calhoun ca.se 1 and the statute in 
the present case are very much alike in their general 
nature and have only a slight difference in phraseolo¬ 
gy. For example, both statutes divide the prohibition 
against fees in two parts. The first deals with any 
“part" of the fund; the second deals with the payment 
of fees for securing the legislation. The first part is 


1 Section 4 of the Omnibus Claims Act: "That no part of the 
amount of any item appropriated in this bill in excess of twenty per- 
centum thereof shall be paid or delivered to or received by any agent or 
agents, attorney or attorneys, on account of services rendered or ad¬ 
vances made in connection with said claim. 

"It shall be unlawful for any agent or agents, attorney or attorneys to 
exact, collect, withhold, or receive any sum which in the aggregate ex¬ 
ceeds twenty percentum of the amount of any item appropriated in this 
bill on account of services rendered or advances made in connection 
with said claim, any contract to the contrary notwithstanding. Any per¬ 
son violating the provisions of this Act shall be deemed guilty of a mis¬ 
demeanor, and upon conviction thereof shall be fined in any sum not 
exceeding $1,000." 
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in the nature of the specific prohibition against an as¬ 
signment of the claim, except to the Extent of ten per 
cent. The second part makes it a criminal offense to 
exact any sum more than ten per cent. The question 
we have here is whether the slight difference in phrase¬ 
ology is such as to show a clear intent of Congress to 
make it a misdemeanor in the case of the one statute 
to pay any sum in excess of ten per cent, and in the 
second statute to make it a misdemeanor only in case 
that sum is a part of the money appropriated, leaving 
the parties otherwise free to pay the entire sum to the 
attorney for his services so long as that payment is not 
made out of the specific money appropriated by Con¬ 
gress. 

The fee limitation provisions in the ^.ct here in ques¬ 
tion is in the exact words used in hundreds of Private 
Acts passed by .Congress in recent years. 

The first thought in construing siich a statute, is 
that, as a practical matter, the prohibition, if confined 
to delivery of part of the precise money received from 
the United States, would be, in nearly all cases, utter¬ 
ly futile. If, notwithstanding the prohibition, any 
person receiving relief from Congress could receive 
the fund, mingle it with his other fupds in bank, and 
give a check to the plaintiff for the ejntire amount of 
the appropriation, such a serious provision of Con¬ 
gress would be simply a “joker” and unless the lan- 
guage used by the Congress clearly and indisputably 
expresses such an intention, it is not ! to be read into 
the statute. 

If Congress intended any such ineffective provision, 
it would have been very easy to express it in clear lan¬ 
guage. For example, Congress very distinctly says in 

i 

I 

i 
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the first part of the proviso, that no ‘'part’ of the 
money appropriated should be paid out to the attor¬ 
neys, or received by attorneys, in excess of ten per¬ 
cent. If Congress meant in the next succeeding sen¬ 
tence to make it a misdemeanor merely to exact or re¬ 
ceive any such “part”, why was not the same language 
used; that is, why were not the words “part of the 
money appropriated” repeated? They were not re¬ 
peated evidently because Congress meant something 
different and something broader in the second sen¬ 
tence (exactly as it did in the statute considered in the 
Calhoun Case). If Congress meant a “part”, Con¬ 
gress would have said “part”. Not having said “part” 
Congress evidently meant something else, and did not 
mean “part”; and yet, appellants’ contention herein 
is that although Congress in the first sentence express¬ 
ed its meaning in clear language and used the word 
“part”, when Congress came to the second sentence 
and did not use the word “part” it nevertheless, neces¬ 
sarily meant precisely the same thing. 

Our contention is that although the language used 
to express the meaning may be awkward and inartistic, 
nevertheless, its meaning must not be limited by that 
fact, but that the evident intent must be gleaned from 
the form of expression if this can be done, and par¬ 
ticular^ if it can be done bv reference to other con- 

» m/ 

trasting words in the statute. Our view is that the 
words “anv sum of the amount” evidentlv mean “anv 
sum equal to or less than the amount” (in other words 
“a proportion of the amount”), and not necessarily a 
sum which is to be “taken out of” the particular 
money appropriated. That solves the interpretation 
of this statute. For if the phrase means “any sum 
equal or less than” the amount appropriated which is 
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in excess of ten percent of such amount, then the 
statute forbids payment of fee for services before Con¬ 
gress, in this instance of a greater atnount than ten 
percent, regardless of the source of payment; that is, 
regardless of whether the claimant actually divides 
the monev which he receives from the Treasurv, or re- 

i 

ceives the money, deposits it in bank, and gives the at- 
torney a check on his bank account. 

! 

This interpretation is strengthened by three con¬ 
siderations: First, (which we have already mention¬ 
ed) that Congress intended to make a distinction be¬ 
tween the provision in which it made unlawful the 

i 

payment of “part” of the appropriated money, and 
the provision which it made for the payment of “any 
sum” for services in securing the mohey. 

i 

Second, this interpretation is strengthened by the 
use of the words “any contract to thle contrary not¬ 
withstanding.’’ It is notorious and was well known to 
Congress that contracts for attorney^’ fees for such 
services as these almost always specify the fees as a 
percentage “equal to” a percentage of the amount re¬ 
covered. Indeed, this is the language used in the con¬ 
tracts in all the cases in which the constitutionality of 
the prohibition has been considered by the Supreme 
Court. It is no concern of ours that it may be unfair 
or inappropriate for Congress to strikej down such con¬ 
tracts. Congress did mean to strike them down and 
forbid their carrying out, and it did not mean to strike 
down merely some unusual contract byj which the per¬ 
son receiving relief obligated himself to set aside the 
fund which he received from Congress and pay the at¬ 
torney out of that particular money. 


| 

i 
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Third, the slight difference, in verbiage between the 
statute considered in the Calhoun Case and the statute 
in the case at bar, is accounted for by the fact that in 
the former act Congress was limiting both fees and ex¬ 
penses and it was necessary to use the words “in the 
aggregate'' to cover both, while in the statute now be¬ 
fore the court, the limitation is as to the fee only and 
there was no occasion to use the words “in the aggre¬ 
gate.” 

Since the principal difference in wording is thus ac¬ 
counted for, it is not logical to presume from the slight 
transposition of words in the present statute (and the 
hundreds of other Private Acts) an intent of Congress 
as to limitation of fees whollv different from that in 
the statute construed in Calhoun v. Ma$sie y supra . 

There is Nothing to Compel Defendant Below to 
Pay Out of Any Fund Distinct and Separate from the 
Fund Appropriated and Payment Out of That Latter 
Fund is Forbidden Even on Appellants’ Interpreta¬ 
tion. 

II. There are other considerations which show 
that the mandatory provisions of the statute can not 
be evaded by the device of filing suit against the claim¬ 
ant and thus compelling payment of a fee in excess of 
that fixed in the statute. 

By the appellants’ owm interpretation of the statute 
the payment of a fee in excess of ten percent can not 
be received if payment is made out of the fund appro¬ 
priated. Appellants do not contest the first sentence 
of the proviso or interpret it otherwise. The first part 
of the proviso says that “no part of the amount ap- 
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propriated in this Act in excess of; ten percentum 
thereof shall be paid or delivered to or received by any 
agent or agents, attorney or attorneys, on account of 
services rendered in connection with said claim.” 

I 

It will be noted that this provision cojntains no excep¬ 
tion in the case of a contract between the parties for a 

i 

larger amount. Again, it is not limited to payment by 
the Secretary of the Treasury, but provides in the 
broadest terms for any payment, that is, payment by 
anv one. This is made clear bv the addition of the 
words “delivered to or received by” tljie attorney. 

This explicit language can not be ignored. No part 
of the amount appropriated can lawfully be delivered 
to or received bv the attornev either from the Secre- 

w * 

tarv of the Treasurv or from the claimant to whom the 
money was directed to be paid. Even if, therefore, the 
appellee might have lawfully segregated the particular 
fund appropriated by Congress from all its other funds 
and lawfully paid the attorney out of its other funds 
so separated, and if plaintiff below might lawfully 
have received such payment notwithstanding the broad 
language of the second sentence of thej proviso, yet it 
does not follow from this assumed right to make and 
receive a voluntary payment that the defendant below 
could have been compelled by suit and judgment to 
make the payment. 

The judgment could only be for money, and the de¬ 
fendant in the suit would have had a perfect right to 
pay the judgment out of the money appropriated by 
Congress as well as it had the right to pay it out of 
other assets of the corporation, either wholly or partly. 
Judgment does not protect a plaintiff }n such action. 
At most and even on the interpretation which the ap- 
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pellants make of the statute, a plaintiff can be protect¬ 
ed only by some act on the part of the defendant, which 
defendant cannot be bound to perform. This seems too 
clear for argument. 

Even if this is not “ using the court as an instru¬ 
ment in illegality,” as explained in Newman r. Moyers, 
253 IT. S. 182,186, it is compelling a defendant by man¬ 
datory order of the court to pay a plaintiff exclusive¬ 
ly out of some funds on which the plaintiff admittedly 
has no lien, and not out of the fund paid to it by the 
Secretarv of the Treasurv, which it also owns out- 
right not subject to any lien of the plaintiff nor to any 
superior lien of any one else. This a court of law has 
no authority to do. It is thus clear that any judgment 
which the court below could render in this case can not 
avail to avoid the prohibition of the statute. 

It is not denied that when the appropriation of Con¬ 
gress was received by check from the Treasury, the ap¬ 
pellee deposited the total amount to its general ac¬ 
count in bank (Rec. p. 8) and that it has already paid 
the plaintiff below the full ten percent admittedly al¬ 
lowed bv the Act of Congress. Since there is no wav 
by which judgment can require the appellee to pay the 
appellants out of money other than the money deposit¬ 
ed in bank as a result of the check received from the 
Treasury, and if there is monev commingled with that 
money, as the pleadings show, then necessarily there 
would be a payment partly out of the appropriation in 
excess of the ten percent already paid. 

So, therefore, by judgment for appellants, it ap¬ 
pears that appellee would now be required to do by the 
order of the court what the statute says the appellee 
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mav not do, and which the statute says it shall be un- 
lawful for the attorney to exact, collect] or receive. 


The Contract Relied on for Recovery Does not Call 
for Payment to Attorney Except by Division of Fund 
Appropriated. j 

I 

III. Appellee contends that it never contracted 
to pay the plaintiff below except out of the fund ap¬ 
propriated by Congress, that is, by a division of that 
particular fund. From the allegations of the declara¬ 
tion and the pleas (R. pp. 7 and 8) which on demurrer 
(R. p. 15) must be taken as admitted, the first contract 
for prosecuting the claim in the Couijt of Claims was 
fully completed and performed and the plaintiff below 
has been paid for his services (R. p. 7). 


The appellants are compelled, therefore, to rely and 
do rely (R. p. 2) upon the second contract. By this 
second contract, which is in the forip of correspond- 

i 

ence and is sufficiently set out in the lfecord (R. p. 13) 
the appellee does not agree to pay a stun equal to fifty 
percent of the amount recovered, but on the contrary 
expressly states that as to the fees “ tjhere should be a 
fifty fifty division of any sums collected by reason of 
your success in getting Congress tp recognize our 
claim. ’ ’ 


Whether this correspondence about the fees in the 
case of efforts before Congress is to be considered a 
new contract, a supplemental contract, or an agree¬ 
ment as to interpretation of the formfer contract as to 
fees—the result is the same for in the pleadings plain- 

i 

tiff below could recover only because he admits that the 
correspondence constituted a letter of proposal, which 


i 
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proposal the defendant below accepted (R. p. 3), and 
the defendant admits that the plaintiff rendered the 
services therein referred to. 

It is true that the letter forming the contract be¬ 
tween the parties uses the language “we assume, how¬ 
ever, that any time or expense in connection with your 
efforts to secure congressional relief will be on the 
basis of our last agreement with you dated June 22, 
1932” (R. p. 14); but this can not destroy the effect of 
the explicit and unambiguous language in the next sen¬ 
tence: “In other words, there should be a fifty fifty 
division of any sums collected by reason of your suc¬ 
cess in getting Congress to recognize our claim.” 

If this clear language is to be carried out, certainly 
the defendant below was entitled to insist that plain¬ 
tiff below be paid out of the funds appropriated by a 
fiftv fiftv division thereof if he was to be paid anv bal- 
ance at all, and that defendant would not be compelled 
to pay plaintiff exclusively out of other funds or in any 
event whether it finallv actuallv received the monev or 
not. 

1 On the other hand, if appellants’ contention is cor¬ 
rect, appellee would be compelled to pay out of the 
fund appropriated and received if the appellee had no 
other funds immediately available for payment (and 
the record shows nothing on the subject). 

In either case, there vrould be a violation of the 
statute even on appellants’ interpretation of the pro¬ 
hibition. 

Cases Cited by Appellants. 

In an effort to distinguish Calhoun v. Massie , 253 
U. S. 170, where the question here submitted was 
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squarely raised and definitely decided, counsel for ap¬ 
pellants cite three earlier cases in the Supreme Court: 
Nutt v. Knut, 200 U. S. 12; McGowan v. Parish, 237 U. 
8. 285; Capital Trust Co . v. Calhoun, |250 U. S. 208. 

An examination of these earlier cases will show that 
in none of them was the question squarely presented 

i 

for decision whether a fee limitation of ithe percentage 
of the amount appropriated forbids payment to the 
attorney not only out of the precise money appropriat¬ 
ed but also from anv other fund. For the first time, in 
Calhoun v. Massie, 253 U. S. 170 that particular ques¬ 
tion came before the court and its answer was ncces- 

I 

sarv to a decision. Further, any inference from the 
dicta in the earlier cases that might be drawn in favor 

i 

of appellants’ contention was expressly negatived in 
the later Calhoun Case . 

Nutt v. Knut , concerned solely the question of the 
application of Sec. 3477 R. S. forbiddihg assignment 
of claims against the United States or any part there¬ 
of, before the allowance of such claims. The court 
held that a contract for services which gave a lien on 
the amount allowed was void under Secj 3477 but that 
a separate provision in the contract which could stand 
alone providing for compensation independent of the 
lien was not made invalid and could he carried out 
after the allowance of the claim. No language limit¬ 
ing attorney’s fees was contained in the Act before the 
court, nor was any such provision considered or passed 
upon. The same is true of McGowan v . Parish, supra, 
which also was concerned solely with Seg. 3477. 

i 

Capital Trust Co. v. Calhoun, supra, did involve a 
fee limitation provision, but a reading! of the entire 
opinion will disclose, as the Court distinctly pointed 

i 

i 


i 

| 

i 
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out, that the question whether the provision went fur¬ 
ther than forbidding payment out of particular money 
appropriated and prohibited payment from any other 
source was not before it, because the sole contention 
in the case was whether the attorney was entitled to 
charge the particular fund in the hands of an adminis¬ 
trator with his fee. This is made perfectly clear at the 
end of the opinion where the Court, after concluding 
that the attorney’s claim for balance of fees could not 
be paid out of the particular moneys appropriated by 
Congress, added significantly: “Beyond this we need 
not go.” 

The reference to Nutt v. Knut , in the opinion, and 
the subsequent sentence (quoted in Brief on Behalf of 
Appellants at pp. 10, 11) were further discussed and 
qualified in the balance of the opinion and a further 
disclaimer of any attempt to measure the full scope of 
congressional intention was made. 

If the dictum quoted in appellants’ brief meant any 
more than a statement of what the inference might be 
from Nutt v. Knut, it was distinctly overruled in the 
later case of Calhoun v. Massie, supra . This was so 
forcefully pointed out in the dissenting opinion in that 
case that it needs no further elaboration. 

In all material respects the statute before the Court 
in the latest Supreme Court decision and that before 
this Court in the case at bar, are precisely alike except 
that the earlier act limits the charge for both fees and 
advances, and the present act limits the charge for fees 
onlv. 

w 

Every controlling word, the definition of which 
might aid the contention on either side, is identical in 
both Acts. 
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Each makes it unlawful for an attorney to receive 
“any sum”; each in referring to th$ limit, uses the 
word “of” in connection with the aiyiount appropri¬ 
ated; both in using the word “of!” refer to the 

. 1 

“amount” which the appropriation comes to, instead 
of the “appropriation” itself; and each uses the words 
“any contract to the contrary notwithstanding.” 

If the words “any sum” mean “phrt” in the one 
Act, they mean “part” in the other A, ct. If the word 
“of” is to be defined as meaning “out of” in the one 
Act, then it is to be so defined in the other Act. The 
word “aggregate” has no meaning which determines 
the source from which the “aggregate” is to be de¬ 
rived. 

So, on well settled principles of statutory construc¬ 
tion where the same words are used in two Acts on a 

i 

similar subject the interpretation put |on those words 
by the highest court controls the interpretation to be 
put on the same words in a later Act. 

It has recently been the policy of Congress, almost 
uniformly expressed in numerous private Acts, to limit 
the fees which may be paid to, or received by, attor¬ 
neys for prosecuting claims against the United States 
which involve an appropriation by Congress; and an 
examination of the numerous Acts of this kind found 
in every session of Congress in the last several years, 
will show that the provision now before the Court is 
the stock phrase to express congressional intent. (For 
example, see Statutes 74th Cong., Part 2, pp. 2, 3, 4, 6, 
8-21, 24-33, 40, 41, 43-74, 76-79, 81-90, 96-98, 100-122, 
124-132, 134-149, 160-162.) 

That such intent to limit fees cannot be circumvent¬ 
ed by resort to the courts even with tbe acquiescence 
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of the parties is indicated by the Supreme Court in the 
decision in Newman v. Moyers, 253 U. S. 182, the com¬ 
panion case to Calhoun v. Massie. In that case the 
Court said in general and sweeping language (p. 183): 

“Section 4 of the Act (the same language con¬ 
sidered in Calhoun v. Massie) limited the compen¬ 
sation which the attorneys may collect or receive 
to 20%. The Act is valid. The plaintiffs were 
seeking the aid of the courts to recover monies 
which an act of Congress prohibited them from 
collecting or receiving. If the bill had not alleged 
that this act was invalid it would have been the 
duty of the lower court to dismiss the bill even if 
none of the defendants had raised any objection 
to the maintenance of the suit.” 

The action of the Court below in sustaining the de¬ 
murrer and entering judgment for defendant was cor¬ 
rect and should be affirmed. 

Respectfully submitted, 

Brice Clagett, 
Counsel for Appellee* 

Challex B. Ellis, 

Of Counsel* 




